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MESSAGE FROM THE PREMIER 


We ail know the challenge we face: to make a constitution that truly reflects 
Canada, its people, and our common values. 


it is a challenge. it is also an opportunity. This is not just an exercise in 
expressing grievances. It is a chance to make the country whole, to include all 
Canadians and to improve what we have. 


There will be many contributions to the national debate. What follows in this 
document is a discussion about a social charter for Canada. The basic reason 
for a social charter is simply this: we want to make sure some of our most 
important achievements, like medicare and universal education are protected 
and guaranteed. Putting them in a constitution is a way of saying that being a 
Canadian citizen means more than having just a formal set of rights. It means 
giving constitutional teeth to our common sense of what you are entitled to 
simply because you're a Canadian. 


Strengthening the bonds that link the citizens of Canada has been a 
preoccupation of each generation. We all know the importance of the railways in 
overcoming the physical barriers to unity. Now we must look to making sure 
Canada has the common will to transcend other barriers as well: poverty, 
inequality, and the economic and social distances between Canadians. 


This paper doesn’t point to only one way of doing this: in fact, there are several. 
We're not saying that the federal government has to do everything, or that we 
want our courts to decide in detail what programs governments have to provide. 
We simply point out that Canadians do, in fact, share many social values, and 


that we share some important achievements as well which we don’t want to 
lose, or see disappear, because it seems politically convenient. 


We also want to make sure our political process is strong enough, and flexible 
enough, to allow for new programs and new ideas. 


We need to hear from you in this debate. Do you share our view that a social 
charter can be an important part of nation-building? Are there other ways of 
achieving the same goals? These are just some of the questions that you may 
want to consider. 


Canada deserves our best efforts in the days ahead. 


Bob Rae 
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1. The Social Contract 


Over the past 45 years, the role of governments has increased significantly, 
particularly in the area of social policy. During this period, Canada has built a 
modern federal state in which an implicit social contract has developed between 
governments and the people. Canadians now expect their governments to 
provide or fund a broad range of services, many of which were previously 
unavailable or were provided by private, religious, and charitable organizations. 


Vigorous political debate has attended all major social policy advances in 
Canada. Despite their difficult births, these programs have been so successful in 
reducing illiteracy, poverty, disease and related sources of misery and inequality 
that they are accepted today by the great majority of Canadians not merely as 
highly desirable policies, but as defining an important part of what it is to be a 
Canadian. 


So where once Canada was linked from sea to sea chiefly by its railways, we are 
now linked by common values that are expressed most clearly in our institutions 
of social policy. For Canadians, Confederation has come to mean not only the 
creation of a single, transcontinental economy, but the creation of a nation 
where the social fabric is strengthened by shared values and by a network of 
social programs. 


Across the country, Canadians share a great many common values. Key shared 
values include a national commitment to fairness and equity, public order, 
respect for diversity, and equality of opportunity. As a society, we believe that 
individuals and governments share the responsibility for educating the young, 
caring for the old and the sick, promoting equality between men and women and 
among people of diverse origins, and reducing income inequalities. So a further 
shared value is the recognition of a positive role for governments in nation 
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building, in promoting economic growth and social justice, and in securing 
national unity. These shared values give rise to common bonds of citizenship. 


Over time, the idea of Canadian citizenship has evolved and broadened. Today, 
a national system of health care, an array of income support programs, free 
public and secondary education, and affordable post-secondary education are 
claims that all Canadians make on their governments. Taken together, these 
programs represent and symbolize Canadians’ sense of themselves as members 
of a community where solidarity and mutual responsibility are fundamental 
social norms. 


In Canada, we have developed the network of social programs within the 
context of a federal structure. Canadian federalism enables us to do things 
together in certain areas and to pursue distinct provincial priorities in others. 
National social programs which are available to Canadians wherever they live, 
provide eloquent testimony to this unity in diversity. 


National programs ensure that while provincial governments are free to innovate 
and tailor programs to their needs and conditions, we can still meet important 
national objectives such as equity and universal access. When considering 
constitutional change, therefore, we must strive to continue to balance the value 
of diversity with the value of common expression and national principles. 


Canadian values and attitudes towards social policy reflect this need for balance. 
For example, the Report of the Select Committee on Ontario in Confederation 
(March, 1991) expressed it this way: 


“The health care, education and social welfare services were viewed 
by many witnesses as significant achievements of which Canadians 
should be proud. It was the great value of these achievements and 
the importance with which they are viewed which underlay the many 
calls to ensure that any reorganization of federal-provincial relations 
should not endanger social programs.” 


“Broad acceptance of the fact that a fundamental restructuring of 


federal-provincial powers was both necessary and inevitable was 
evident in many of the presentations we heard. Given this, the 
Primary concern of most witnesses was to ensure that the federal 
government retained sufficient powers to maintain national unity, to 
ensure national standards for social programs and to perform truly 
national functions, which included national institutions.” 


2: The Social Contract and the Constitution 


The Canadian social contract, the values which underlie it, and the programs 
and institutions which make it concrete are now sufficiently well developed and 
widely supported to warrant an expression in the Constitution. A Canadian 
social charter would provide such expression by entrenching in the Constitution 
those values and principles which Canadians feel must be respected and 
enhanced. 


Entrenchment is not merely a formal recognition of a part of what defines and 
holds us together as Canadians. It is also a strategy for ensuring that growing 
interprovincial and international economic competitive pressures do not become 
an excuse for weakening or abandoning our social contract. This is essential not 
only for reasons of social justice and individual freedom but also for reasons of 
economic development. Our basis for international competitiveness must be a 
high level of technology, human skills and innovation, rather than low wages and — 
high levels of human and environmental exploitation. The social charter will 
ensure that the social policy infrastructure cannot be destroyed for reasons of 
short-sighted political expedience or misguided economic theory. 


The social charter will also signify and anchor our commitment as Canadians to 
moving beyond the accomplishments of the past to meet the many challenges 
that remain: reducing child and family poverty, reducing domestic violence and 
abuse, securing economic and social dignity, and promoting the full participation 
of all in Canadian life. 


This discussion paper elaborates on the commitment of the Government of 
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Ontario to seek the entrenchment of a social charter in the Canadian 
Constitution. 


The paper begins with a discussion of the main features of the network of social 
programs which Canada has developed within a federal structure. It recognizes 
the crucial role which both levels of government must continue to play in 
developing, financing, and administering social programs for the benefit of all 
Canadians. The paper then proposes four basic elements which should form the 
social charter: entrenched principles, institutions for implementation, public 
participation, and commitment to national sharing. Finally, the paper raises for 
public discussion a variety of options for elaborating on how these four elements 
are to be defined and entrenched in the Constitution. 


Il, THE CHALLENGE OF FEDERALISM: 
BALANCING HARMONY AND DIVERSITY 


I. National Principles in Social Policy 


Jurisdiction over most of Canada’s social policy domains is in provincial hands. 
At the same time, the building of the post-war social contract was seen as a 
national task, where participation by the federal government reflects the 
presence of a significant national interest in social and economic well-being. 
Accordingly, the task of the post-war period was to construct a system which 
both respects provincial autonomy and supports common national values. 


While it did not all happen at once, nor always in an entirely orderly and logical 
manner, the overall system now has a fairly consistent approach to the need for 
both unity and diversity. The approach is that the national elements address the 
operation of the system as a whole, focusing primarily on issues related to the 
equality of treatment of individuals in similar conditions in all parts of the 
country. For example, national principles or standards in health. and social 
assistance are directed at ensuring that services are made available to all who 
need them, on an equitable basis, and that they are portable among provinces. 
In addition, through equalization payments, the federal government also ensures 
a measure of equity in the services available across the country. 


Decisions on the quantity, type, and level of services to be delivered are 
generally left to provincial governments and are not normally subject to national 
standards. For example, a province may decide to change the mix of institutional 
care and home care in its health system. It may wish to do so because of 
demographic changes, to reduce costs, or to respond to advances in medical 
knowledge or philosophy. This is entirely up to the province. At the same time, 
our national principles demand that the new services be provided equitably, that 
they be publicly administered, and not be withheld from residents of other 
provinces. 
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Canada’s health care system is an example of how that balance between diversity 
and common values is struck. The federal government, through Established 
Program Financing (EPF), helps fund provincial health care programs. As well, 
the Canada Health Act is federal legislation that gives legal expression to the five 
national principles which have governed federal funding for health care since the 
introduction of the national program. The five principles are access, portability, 
universality, comprehensiveness, and public administration. 


These principles shape the overall structure of the health care system, but they 
do not guarantee Canadians the right to the same health care across the country. 
Provincial governments have constitutional jurisdiction over most health issues. 
They receive financial transfers from the federal government, but the provinces 
set policy for the delivery of health care. Different provincial and territorial 
governments face different health care demands from their residents depending 
on demographics, geography and culture. Also, some provinces are more 
economically developed than others and may be able to devote more resources 
to health than do others. So provinces have distinct health care policies and 
programs, but all must meet the equity standards of the national system. 


A similar approach was taken to social assistance. The Canada Assistance Plan 
(CAP) was created 25 years ago. The preamble to the CAP Act states that the 
provision of assistance to persons in need and the prevention and removal of the 
causes of poverty are the concern of all Canadians, and that, therefore, the 
national government should work together with the provinces in this area. The 
method chosen for working together was to combine a number of broad national 
norms, equal cost-sharing, and provincial administration within the national 
norms. In this case, the national norms include the requirement that assistance 
be based on need, that need must be assessed by a budget deficit method, that 
there be no residency requirements (complete portability), and that persons 
affected must have a legal right to appeal decisions related to their applications 
for assistance. 


National principles for social programs are most evident in cases where they are 
included in federal legislation. But even where no federal conditions exist, a 
common approach may develop if there is sufficient common interest. Primary 
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and secondary education, for example, are areas where national norms are not 
found in any Act of Parliament. Provinces have developed a variety of ways to 
harmonize their programs and to ensure significant levels of access, portability, 
universality, and public administration. At the same time, each province 
continues to tailor many aspects of the education system to the needs and 
aspirations of its own populations. 


In sum, national principles have embodied and reinforced a constructive balance 
between distinctive needs and common values. They promote national 
understanding, social justice and economic development while ensuring respect 
for provincially distinct attributes and aspirations. This balance is one of the 
great achievements of Canadian federalism. 


This distinction between national norms and provincial design and delivery is 
important for understanding both Canadian social policy and the idea of a social 
charter as discussed in this paper. The history of Canadian federalism 
underscores the importance of drawing a careful distinction between the 
common standards of a system which reflect nationally shared values, and the 
specific features which are determined in keeping with distinct provincial values. 
The principles of a social charter must respect this fundamental distinction. 


2. The Advantages of Harmonization and Diversity 


This uniquely Canadian system of establishing principles which ensure the 
national scope of the social contract, while allowing provincial governments to 
innovate to suit their needs has a number of noteworthy advantages. 


Promoting the Economic Union and Prosperity 


National standards are very important in promoting the Canadian economic 
union. The efficiency of the Canadian economy is improved by the free 
movement of people, trade and investment across the country. Differing 
standards for health care or social assistance can act as a barrier to 
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interprovincial labour mobility. By increasing labour mobility and strengthening 
the economic union, productivity growth and international competitiveness are 
also strengthened. 


National standards and the network of social programs which they support are 
important contributors to future prosperity and our collective capacity to 
respond to the challenges of economic restructuring in the 1990s. Accessible 
publicly funded health care is widely recognized as an advantage to those doing 
business in Canada. Our education and training systems are also critical to future 
prosperity. National standards promote the economic union by assuring that 
these important programs play a comparable role throughout the country. 


Guaranteeing Citizen Entitlements 


Being a part of the same nation means having an obligation to one another. 
Given the division of powers in the Canadian Constitution, our approach to 
national norms in social programs has allowed us to develop national citizenship, 
which is, in turn, a strong force for national unity. 


Avoiding Unproductive Competition 


Some types of economic competition between jurisdictions create net social 
gains, but some are unproductive and inefficient. If one province attempts to 
attract industrial investment by weakening social programs and cutting corporate 
tax, other provinces may want to follow suit. This could resuit in a downward 
harmonization of social policy, and governments would end up supplying less 
social program spending than the population wants. National norms in social 
policy limit this type of competition. 


Increased Policy Innovation 


National norms, if pushed too far, can result in a degree of uniformity that may 
inhibit local experimentation. Because provincial social program administrators 
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are closer to the actual service delivery than the federal administrators, some 
new innovative ideas for cutting costs or improving service may arise at the local 
level. But if national standards are rigid, implementation of these ideas may be 
frustrated. This has not been a major problem with national standards in Canada 
because they are expressed as broad principles, leaving provincial administrators 
a great deal of flexibility for incorporating innovative ideas. At the same time, 
recognition of a national interest in social policy can lead to the spread of 
innovation among jurisdictions. 


3. How We Ensure that National Principles in Social Policy are 
Respected 


National norms in different areas of Canadian social policy are met by 
governments in a variety of ways, such as cost-sharing, constitutional 
entrenchment, legislation, and voluntary cooperation. This section looks briefly 
at the approaches used in Canada to the enforcement of a national approach in 
social programs. 


Federal Spending Power in Areas of Provincial Jurisdiction 


The federal government’s spending power enables Parliament to make payments 
to people, institutions, and governments in areas of provincial responsibility. 
This is the mechanism most closely identified with Canada’s efforts to achieve 
national standards in social programs across the country. The federal 
government relies on three kinds of transfers to promote national standards 
through its spending power: unconditional transfers to provincial governments, 
conditional transfers to provincial governments, and grants to individuals and 
institutions. 


® Unconditional federal payments include equalization payments, 
block funding transfers and other payments that do not specifically 
require provinces to conform to stated national standards but help 
them provide reasonably comparable levels of public services. 
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@ Conditional transfers include federal contributions to health care 
and shared-cost programs for social assistance, social services, and 
housing. These grants are provided on the condition that the 
provinces respect certain national principles or spend the money in 
specified areas. 


e Finally, the federal government uses its spending power to provide 
certain grants directly to individuals or institutions. Grants to 
individuals include scholarships and grants for education and 
research, while grants to institutions include funding of 
organizations which promote a variety of social causes. 


Constitutional Entrenchment 


The Canadian Constitution includes examples of entrenched values, objectives, 
and rights. The rights and commitments we have entrenched in the Constitution 
are an important example of Canadian national standards. The Canadian 
Charter of Rights and Freedoms, for example, protects the civil and political 
rights of Canadians no matter where they live. Canadians in each province are 
entitled to the same level of protection of freedom of expression, equality, due 
process before courts and tribunals, as well as many other rights and freedoms. . 
Prior to the enactment of the Charter, the rights of Canadians in some areas 
varied from province to province. 


The Charter includes certain guarantees of a socio-economic nature. Section 6, 
the mobility rights guarantee, contains a relatively limited protection of the 
rights of persons to move to, and pursue the gaining of a livelihood in any 
province. Section 36 of the Constitution Act, 1982, entrenches the principle of 
equalization and commits the federal government to making payments to ensure 
that provincial governments have sufficient revenues to provide comparable 
levels of public services at comparable levels of taxation. 
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Federal Legislation 


When the federal government legislates in areas of exclusive or shared federal 
jurisdiction, it, in fact, establishes national standards. During and shortly after 
the Second World War, for example, the federal and provincial governments 
agreed to shift unemployment insurance from provincial to federal jurisdiction 
in order to develop a national program in this area. And shared jurisdiction with 
respect to pensions has allowed the federal government to create a pension plan 
which includes a basic pension for all, as well as supplementary benefits for low 
income pensioners. 


Interprovincial Cooperation 


Over the years, provinces have taken steps to establish national standards in 
areas of exclusive provincial jurisdiction by means of interprovincial agreements, 
both formal and informal, often without federal government involvement. In the 
social field, the most important example of principles which exist quite 
informally are in the area of primary and secondary education. All provinces 
provide a publicly administered education system available to all, and the system 
allows for a high degree of interprovincial mobility of students and teachers. 
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Ill. A CANADIAN SOCIAL CHARTER 


I. Why a Social Charter? 


National norms and principles exist in Canada in all areas of public policy 
including the economy, social policy, transportation, telecommunications, 
culture, justice, the environment, and consumer protection. Often we do not 
even think of these as national standards, so much are they a part of everyday 
life. But in recent years, many Canadians have become quite concerned about 
the norms and principles of social policy, and about the survival and growth of 
programs such as the health care system, post-secondary education, the Canada 
Pension Plan, and unemployment insurance. 


These concerns came clearly to the fore during the public debates surrounding 
free trade and constitutional renewal. To varying degrees, Canadians were 
expressing the view that change and evolution must not threaten the bonds of 
citizenship which are anchored in the social contract. 


Social programs are presently of special concern for a number of reasons. 
Canadians are aware that the constitutional negotiations include proposals which 
could bring about a further decentralization of the federation. While many 
people are not necessarily opposed to changes in the distribution of powers 
between governments, many Canadians do not want to see their social programs 
becoming less national. In fact, as public opinion polls repeatedly demonstrate, 
the majority of Canadians are not particularly concerned with jurisdictional 
issues, but rather favour the maintenance and enforcement of national principles 
in social programs. 


Another concern is to ensure that the federal government continue to help 
finance national social programs. For some years now, the federal government 
has been cutting back its contribution to Established Program Financing (EPF), 
the program which provides funding to provinces to help pay the costs of health 
and post-secondary education. It is estimated that in less than ten years, the 
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federal government will no longer be sharing the costs of these programs. Since 
health costs have been rising sharply, and since the national system depends on 
federal enforcement, this raises serious concerns about our ability to protect one 
of the cornerstones of our social contract. 


Equally serious is the federal government’s decision not to respect its 
commitment under the Canada Assistance Plan (CAP) to share 50% of the cost 
of providing social assistance and social services in the three provinces which do 
not receive equalization payments. This decision violates the principles of equity 
and fairness, and raises doubts about the federal government’s commitment to 
its role in maintaining the national social network. 


It is clear that much of the progress which has been made in building Canada’s 
social programs could not have been made without the financial leadership of 
the federal government. It is equally clear that a continuing federal financial 
commitment is essential to the maintenance and expansion of social programs in 
Canada. 


Finally, among people who are committed to the continuing growth of social 
programs and to extending them to important new areas such as child care, there 
is a concern that Canadian governments have lost the momentum in social 
policy. There have been no significant new national initiatives for many years, 
and no progress is being made in eliminating poverty among children and the 
working poor. 


The purpose of a social charter is to address these concerns. No matter how 
jurisdictions are re-balanced, or what the priorities-and financial concerns of 
governments might be, the social charter will guarantee that basic national 
values and principles are maintained, and the commitment of governments to 
abide by these values, and to finance the programs to implement them, are 
enforced. 
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2. Elements of a Social Charter 


To ensure that the social charter, in fact, acts as a guide to governments as they 
develop and strengthen the social contract, the charter would need to comprise 
four basic elements, as follows: 


e A statement of the values and principles which Canadians wish to 
affirm and which should guide governments in the realm of social 
policy; 

e Institutions for developing, protecting, negotiating, monitoring, 


and enforcing policies which give concrete expression to these 
values and principles; 


© A provision for broad public participation to ensure that policies, 
programs, and services continue to be responsive to public need; 


e A recognition that national sharing is required for realizing the 
social charter’s principles across the country. 


Each of these four basic building blocks of a social charter can be expressed and 
defined in a variety of ways. Extensive public discussion is now needed 
concerning the type of principles to be enshrined, the nature of the mechanism 
which would ensure that they are followed, and of how to recognize in the 
Constitution the need for public input and the importance of sharing and 
solidarity across the country. 


This discussion paper provides a start for this public debate. It looks at some of 
the options available to us for making sure that the Canadian social charter 
meets our expectations and contributes positively to strengthening our sense of 
citizenship and our national principles in social programs. 


3. Statement of Values and Principles 


The social charter would express in the Constitution key social principles and 
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values which Canadians believe are fundamental to their definition of Canadian 
society. 


The constitutions of many countries, as well as a variety of regional and 
international treaties, include statements of social principles. For example, over 
half of the written constitutions in the world contain provisions related to social 
and economic rights, often stated as objectives of state policy. About 60 
constitutions refer to the right to work, and more than 55 refer to the right to 
health care, and social assistance or social security. In addition, many countries, 
including Canada, are signatories to the International Covenant on Economic, 
Social and Cultural Rights which protects the right to work, leisure, an adequate 
standard of living, social services, social security, health care, and education. 


Some expression of social principles is, in fact, already included in the Canadian 
Constitution. Section 36(1) of the Constitution Act, 1982, . states that 
governments in Canada are committed to: 


(a) promoting equal opportunities for the well-being of Canadians; 


(b) furthering economic development to reduce disparities in 
opportunities, and 


(c) providing essential public services of reasonable quality to all 
Canadians. 


However, it is generally recognized that these principles are neither specific nor 
comprehensive enough to ensure that the actions of governments in Canada 
continue to uphold and strengthen national standards of social programs across 
the country. A broad set of well-defined principles would make a positive 
contribution to placing an obligation on all Canadian governments to respect 
and abide by the social contract. 


Types of Principles 


When considering the inclusion of social principles in the Constitution, we 
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should ask how these principles will operate in practice. In the case of the 
Canadian Charter of Rights and Freedoms, the rights set limits on what 
governments may do. Generally, for example, governments cannot deprive 
people of their freedom of conscience, religion, opinion, expression, or peaceful 
assembly. Because these rights establish limits, they are often referred to as 
“negative rights”; and because they are about what governments may not do to 
people, governments may be taken to court if they violate this prohibition. 
Traditionally, negative rights are enforced by the courts. 


Another type of principles establishes policy objectives and positive obligations 
on governments to work toward achieving these objectives. Because these 
principles are guides to the kinds of policies, legislation, and programs which 
governments should deliver, and because they are normally stated in general, 
rather than specific terms, they declare a set of national objectives and express a 
political rather than a legal obligation. The political process, including the 
passage of Jegislation and the financing of programs, are the usual means for 
implementing principles of this type. 


Whether the principles in the social charter are directly enforced by the courts or 
pursued politically should be related to the distinction between objectives of 
national social policy and rights of individuals. 


To be consistent with the requirements of our democratic tradition, general 
principles should not transfer the obligation to develop and implement social 
policy from governments to the courts. After all, social policies almost always 
have significant financial implications, and should, therefore, be ultimately 
subject to control by the voters. For example, the broad objective of the Canada 
Assistance Plan (CAP) — “the prevention and removal of the causes of 
poverty” — is clearly too general to be enforced by the courts. 


However, some national norms and standards in social policy, such as portability 
or universality can be expressed as negative rights enforceable by the courts. 
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Options for Entrenching the Principles 


There are many ways in which principles could be defined and included in the 
Constitution. A number of these are briefly described below. They are not 
necessarily meant as alternatives, since a combination of a number of 
approaches may provide the best alternative. 


A general clause. One approach to the definition of the principles in the social 
charter would be to entrench a general clause which would state that in enacting 
laws and in designing and implementing programs, the governments of Canada 
and the provinces shall strive to protect and promote the equal access of all to 
adequate health care, education, housing, income security, a clean. and safe 
environment, and the basic necessities of life. Such a general clause would not 
be enforceable by the courts, but could have the advantage of including a large 
number of important items which do not lend themselves to definition as 
individual rights. 


An expanded section 36. Another approach would be to strengthen and make 
more precise the principles already included in the Canadian Constitution. The 
section which calls on governments to provide essential public services of 
reasonable quality to all Canadians (36(1)(c)), could be made more specific by 
enumerating the services to be provided, and by calling on governments to enact 
laws or develop programs which would give concrete expression to these 
services. 


Alternatively, we may choose to be even more specific, especially in the case of 
programs which are weil developed and where public expectations and 
consensus are well-defined. In the case of health care and primary and secondary 
education, a clause could entrench the principles that these should be provided 
equally to all, and be publicly administered. Depending on the precise wording, 
some elements of this option could be enforced by the courts. 


The Example of the Canada Health Act. Another option would be to entrench 


an obligation on governments to ensure that social programs such as social 
assistance, pensions, education, and unemployment insurance embody a specific 
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set of norms or standards. For example, the norms presently found in the 
Canada Health Act could be seen as a guide. These are: 


e Comprehensiveness. The plan has to provide coverage of all 
medically required services; 


@ Universality. The service must be provided to all residents; 

e Portability. Services or benefits must be portable between 
Provinces; 

e Public Administration. The plan has to be administered on a 


strictly non-profit basis; 


e Accessibility. Access to services should not be inhibited by such 
practices as the charging of fees. 


Of course, if this option is chosen, the standards will need to be carefully 
reviewed and re-phrased so that they also apply to other social programs. As was 
already noted, some of these principles can be stated as negative rights. 


Expanded mobility rights. Finally, an option could be developed which would 
build on the mobility rights presently found in the Canadian Charter of Rights 
and Freedoms (Section 6(2)(3)). At present, this section provides Canadians 
with the right to take residence and pursue the gaining of a livelihood in any 
province. The section could be expanded to protect the rights of Canadians to 
receive social assistance, health care, education, and other social services in any 
province where they chose to move, or where they visit, without special 
requirements. This section of the Constitution is enforceable by the courts. 


General Comments Regarding the Principles 
Entrenchment of norms and principles of social policy in the Constitution would 


have the unique advantage of placing an obligation in the social policy field on 
both orders of government, without interfering with the division of powers. 
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Since both orders of government are in fact involved in this area, the charter 
would be giving constitutional expression to what has long been an important 
feature of Canada’s social contract. 


It is also possible that a social charter may provide a better framework for 
balancing uniformity and diversity. In some policy areas, agreement on a 
redistribution of powers may be easier to achieve if governments remain bound 
by the principles of the social charter. Opting out with compensation will also 
become less threatening to national standards if it is made conditional on 
upholding the principles of the social charter. 


4. Institutions for Implementing the Social Charter 


Once we agree on a set of principles to be entrenched, we would need to ensure 
that we have the institutions in place to develop, negotiate, and implement the 
programs and financing arrangements which arise from these principles, to 
review and monitor the actions of governments, and enforce their obligations 
under the charter. 


The institutions which would be developed as part of the social charter will 
operate, of course, within the existing framework whereby governments develop 
policies, legislate, finance and deliver services, and are subject to scrutiny and 
ultimate control by the voters. Whenever appropriate, the courts, too, would 
have a central enforcement role. 


A number of important questions which should be discussed in relation to the 
institutions are briefly outlined below. 

Intergovernmental Cooperation 

Governments which are responsible for implementing the social charter must be 


closely involved in making decisions about how social programs are financed and 
delivered, and about how to guarantee their national scope. A system that 
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imposes on governments obligations and costs which they and their electors 
cannot influence is neither just nor accountable. 


In the majority of constitutions which include social principles, as well as in the 
case of international conventions, responsibility for implementation remains 
with elected governments. The mechanisms which are instituted for the purpose 
of the social principles become a part of the political process. Typically, they 
provide a forum for negotiations among governments, a channel for public input 
and a source of information and analysis for governments. Such an approach to 
implementation would provide a focus for public pressure, and would make it 
difficult for any single government to unilaterally depart from basic national 
standards. 


Predictability and Due Process 


Another important question is how to secure the stability of financial or other 
agreements which are necessary to sustain social programs. What is crucial is to 
ensure that an inter-provincial or a federal-provincial agreement to cooperate in 
the maintenance or development of programs, cannot be changed arbitrarily or 
unilaterally or without accepting the political and financial consequences. 


This is what happened when the federal government decided not to honour its 
legal commitment to share equally in the costs of providing social assistance to 
people in financial need. The federal government did this by unilaterally 
changing the law, and the Supreme Court has agreed that the doctrine of the 
supremacy of Parliament made such change constitutionally appropriate. But 
how is the social contract between people and governments to be maintained if 
agreements between governments cannot be enforced? 


An approach to avoiding such actions in the future may be to include in the 
social charter provisions which would give constitutional protection to 
intergovernmental agreements regarding the financing and implementation of 
programs which arise from charter principles. If this is done, agreements on joint 
financing of social assistance or of child care, for example, would remain in force 
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until their specified expiry or until all parties agree to renegotiate them. A 
significant measure of predictability would be achieved. | 


Another approach, less binding but still an improvement over the present 
situation, would be to require an open political process of intergovernmental 
negotiations before any party to an agreement may change it. While this will not 
provide for an ultimate sanction against a unilateral change, it would at least 
ensure that no government can change an agreement without accepting the 
political consequences. 


Openness 


The institutions we develop as part of the social charter should respect the desire 
of Canadians to be involved in decisions which affect their lives. We must 
ensure, therefore, that the secrecy surrounding the operation of “executive 
federalism” is not repeated. Whatever mechanism is developed to support the 
social charter must provide for the necessary public input into the process by 
which standards are shaped and reshaped, as well as enhance public 
accountability. 


Innovation 


The purpose of the social charter is not only to maintain the present network of 
social programs, but also to contribute to its growth. The institutions developed 
to facilitate this growth must have the capacity to reach agreement and take 
action, without the constraints of overly cumbersome voting formulas, or rigid 
requirements for consensus. 


Institutional Options 


There are a variety of ways in which we can meet the need for greater 
predictability, openness, innovation and intergovernmental cooperation. A 
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number of options for implementing and enforcing are outlined briefly below as 
a basis for discussion. . 


Intergovernmental cooperation. One option is to replace the Senate with a new 
institution which would allow provincial governments to play a more significant 
role in the development of national social programs. Such an institution could be 
assigned the role of reviewing federal legislation in areas of exclusive provincial 
jurisdiction. Alternatively, the institution would be assigned this role with 
respect to all legislation and programs related to the implementation of the 
principles of the social charter. 


In addition to its role in developing policies and programs, this institution could 
have a significant function as a permanent forum for building intergovernmental 
agreement and cooperation. It could also have a major role in reviewing on a 
regular basis the degree to which the social charter’s principles are being 
respected and furthered by federal and provincial programs. 


A_general clause. Another option is to leave the detail of the institutional 
arrangement to federal-provincial negotiations, and to include in the social 
charter only a general requirement that governments set up an 
_ intergovernmental mechanism to implement the principles included in the 
charter. Such a clause could be made more specific by calling on governments to 
ensure that the institution meet certain pre-established criteria, such as openness 
and binding decision-making rules. 


A reformed Senate. Another approach would be to make the responsibility for 
the social charter the prime function of a substantially reformed, elected Senate. 
The reformed Senate could review federal and provincial legislation falling 
under the principles set out in the charter; conduct regular assessments of 
existing federal-provincial agreements related to social policy; hold hearings and 
provide a public forum for discussion of the social charter. The powers of the 
Senate could include the ability to propose amendments to federal or provincial 
legislation, and possibly a brief suspensive veto to force legislative 
reconsideration. 
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This model sees the Senate not as an element of the federal government but as 
an institution of the federation. Thus, it would see Canada’s institutional 
structure as a set of federal government institutions, a set of provincial 
institutions, and a set of overarching institutions of the federation. This last set 
will include the Constitution itself (including the Charter of Rights and the social 
charter), the courts, and the reformed Senate designed to facilitate the positive 
aspects of the social union. This latter role of the reformed Senate could also be 


expanded to take on the functions of monitoring and promoting the economic | 


union, tying the economic and social union directly together. 


5. Public Participation 


Participation by the general public, as well as by social groups, must be an 
integral part of both the development and the continuing operation of the social 
charter. 


As the present concern to protect our social programs is showing, the existence 
of a national consensus in this area is one of the strongest guarantees we have for 
the continuation and growth of the social contract. Like all contracts, the social 
contract between governments and the people requires the commitment of both 
sides. Even principles which are entrenched in a constitution can lose much of 
their force if they are not supported by the population. And recent history has 
demonstrated that Canadians believe strongly that this support should be 
grounded in serious consultation and participation. 


Participation in Defining the Social Charter 


Public participation in the development of the social charter will help ensure that 
it responds to the values and aspirations which Canadians share. 


As this discussion paper shows, much thinking and many decisions will be 
needed before a social charter can be entrenched in the Constitution. Recent 
consultations on constitutional reform have demonstrated that Canadians care 
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deeply about their social programs and would like to see national standards 
protected. Clearly, they would want to participate actively in developing the 
social charter. Ontarians now have an opportunity to participate in this debate. 


Participation in Monitoring and Enforcement 


The social charter is designed to place a political obligation on governments to 
cooperate in preserving and enhancing the social contract. On-going 
participation and scrutiny by the public of the implementation of the charter by 
all governments would provide a strong political pressure on them to abide by its 
principles. As was already indicated, whatever institution is developed to 
implement the charter, it would have to be open and allow for significant public 
consultation and input. It may be required, for example, to hold public hearings, 
submit public reports, or to establish panels of members of the public to 
comment on specific issues. 


In addition to broad public participation by individuals and groups, the creation 
of a non-governmental review mechanism also could be considered. For 
example, the social charter could include a provision that a public forum, made 
up of lay persons and/or experts in social policy, will periodically review the 
progress governments have made in promoting national standards. While such a 
body will not have a formal power over the actions of governments, it may 
perform a useful function and supplement the activities of formal institutions in 
promoting responsiveness. 


6. Commitment to National Sharing 


The principle of equalization is already entrenched in the Canadian 
Constitution. Section 36(2) states that Parliament and the Government of 
Canada are committed to the principle of making equalization payments to 
ensure that provincial governments have sufficient revenues to provide 
reasonably comparable levels of public services, at reasonably comparable levels 
of taxation. 
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Nevertheless, in connection with a social charter designed to protect our social 
programs, it is important to reaffirm our commitment to equalization and our 
knowledge that there can be no meaningful national standards without it. 


As we reaffirm our commitment to equalization as Canadians and as Ontarians, 
we would want to make sure that we know what this important concept means to 
all of us. By itself, equalization is a method of financing government programs 
and services so as to equalize the ability of provincial governments to meet 
national standards. But it is more than that. It is an expression of a national 
commitment to fairness, to the equal treatment of Canadians wherever they live. 
And Ontarians believe that the concept of fairness must guide the actions of all 
governments, at all times. | 


Our commitment to equalization belongs in the social charter because it is itself 
a manifestation of an enduring social value, as well as an expression of our belief 
that the national solidarity reflected in our social contract extends as far and as 
wide as our territorial sovereignty. 
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IV. CONCLUSION | 


The Government of Ontario hopes that this discussion paper will provide an 
opportunity for Ontarians and all Canadians to engage in a debate about the 
importance of a social charter and about what it should include. 


A social charter for Canada is an idea whose time has come. Today, we view our 
constitution not as a remote document which governs the relationships among 
governments. Since 1982, with the inclusion of the Canadian Charter of Rights 
and Freedoms, Canadians have come to see their constitution as an expression of 
their values and aspirations. Yet some of our most important ideals are still 
outside the Constitution. Our collective commitment to social justice, to health 
and well-being for all, to fighting poverty and ensuring decent living standards, 
and to protecting the environment should have an expression in the 
Constitution. This is what a social charter will do. 


An entrenched social charter will be a focus for a renewed commitment to 
programs which Canadians cherish, and to new ones that are needed to ensure 
that Canadians everywhere live in a society which matches their ideals of justice 
and equity. 


Ontario 


